NOLSLNO

?^ Çî ÉêíáëáåÖ=pí~åÇ~êÇë=^ ì íÜçêáíó=çÑ=pçì íÜ=^ ÑêáÅ~=J=mêçíÉÅíáåÖ=v çì ê=pí~åÇ~êÇë=J=o Éëì äíë
KEYWORD SEARCH:

ad library
Hivex / TAC / 17071
about us
advertising code

Ruling of the : ASA Directorate

sponsorship
code

In the matter between:

com plaints
consum er code
e-com plaint

The Treatment Action Campaign (TAC)

Complainant(s)/Appellant(s)

Hivex Limited

Respondent

recent rulings
ad library

14 Jun 2011

annual report

Mr Marcus Low, on behalf of the TAC, lodged a complaint against the
respondent’s website advertising seen on www.hivex-treatment.org.

press release
statistics
international ties
general links
contact details
ad-alerts
Upcom ing final
appeals
ASA Precedent
Manual
ASA Radio Show
code review

The advertising promotes the respondent’s treatment as a “… pioneering radical
treatment for people with HIV”. It explains how the treatment works and claims,
inter alia, that patients on the treatment were 5,7 times less likely to need hospital
treatment, antiretroviral drugs, or die. Patient testimonials are also featured on the
website.
COMPLAINT
In essence, the complainant raised concerns over the veracity of all claims
implying that the treatment is effective for people with HIV / AIDS. It argued that
the respondent’s claims of effectively treating this disease are unsupported by
scientific evidence, and are therefore likely to mislead people. While possible that
the treatment may have proven safe, it is important to note that safety and efficacy
are not one and the same.
In addition, the complainant submitted that the claims at issue are in contravention
of Appendix F of the Code.
Finally, it argued that the claimed efficacy cannot plausibly be due to the
treatment offered by the respondent alone, and as such the testimonials to this
effect are in contravention of the Code.
RELEVANT CLAUSE OF THE CODE OF ADVERTISING PRACTICE
The complainant identified the following clauses of the Code as relevant:
• Section II, Clause 4.1 – Substantiation
• Section II, Clause 10.3 – Testimonials (Efficacy claims)
• Appendix F – References to diseases in advertising
RESPONSE
The intellectual property consultant, Anna McKay, submitted a response to the
complaint on behalf of the respondent.
It firstly questioned whether the material complained about is an “advertisement”
within the meaning of the Code. It explained that this website is hosted in the UK
and is not intended as an advertisement for the South African company Hivex Ltd.
In the event that the Directorate does deem it advertising, it pointed out that the
treatment is not registerable with the Medicines Control Council (the MCC), and as
such the provisions of Appendix F do not apply. It also pointed out that its material
is very clear on the fact that the treatment has not been registered, either in
Europe or South Africa. In fact, attempts to obtain approval from the MCC were
unsuccessful. In 2002 the MCC advised that it does not register medical devices.
In 2007 a committee appointed by then minister Manto Tshabalala-Msimang
advised that it has recommended to the minister that formal approval should be
granted. Such approval has, however, not yet happened.
Insofar as the testimonials are concerned, these are clearly personal opinions, and

ï ï ï K~ë~ë~KçêÖKò~Lo Éëì äía Éí~áäK~ëéñ\ o ì äáåÖZRRVR

NLP

NOLSLNO

?^ Çî ÉêíáëáåÖ=pí~åÇ~êÇë=^ ì íÜçêáíó=çÑ=pçì íÜ=^ ÑêáÅ~=J=mêçíÉÅíáåÖ=v çì ê=pí~åÇ~êÇë=J=o Éëì äíë

Insofar as the testimonials are concerned, these are clearly personal opinions, and
cannot be said to be in contravention of the Code.
In relation to the challenge over efficacy of the product, it relied on a confidential
clinical trial done by the Nelson R Mandela School of Medicine at the University of
KwaZulu Natal carried out in 2003 and involving 60 personnel of the University. The
university has not published any papers relating to this trial, other than one relating
to an animal study. This, however, was done at the discretion of the university.
When the Directorate requested a copy of the relevant study, the respondent
submitted an executive summary, and index and a list of the investigators.
Finally, it confirmed that the website had been changed shortly before the
complaint was received, and it has been inactive ever since in anticipation of an
ASA ruling, and the respondent is reviewing its content to ensure that the website
is clear and cannot be misconstrued.
ASA DIRECTORATE RULING
The ASA Directorate considered all the relevant documentation submitted by the
respective parties.
Jurisdiction
The respondent questioned whether or not the material in question qualifies as an
“advertisement” in terms of the Code. It emphasised that the website is hosted in
the UK and was not intended as an advertisement for the South African company
Hivex Ltd.
Clause 4.1 of Section I of the Code defines an “advertisement” as “… any visual or
aural communication, representation, reference or notification of any kind … which
is intended to promote the sale, leasing or use of any goods or services; or …
which appeals for or promotes the support of any cause”.
The website at issue provides a brief history of the respondent’s “HIVEX treatment”
and proclaims the success of this treatment. There are testimonials of people who
claim to have benefited from the product / treatment as well as comments from a
Dr Rosen and a Dr Naidoo. Interested consumers are also informed that the
treatment is “one-off”, is “low cost” and has “no known side effects”. The website
further provides contact details for people who are presumably interested in
making use of this treatment.
At the least, it is clear from the above that the respondent’s website is aimed at
promoting support for its cause, which is clearly to increase awareness and use of
its “… electro-magnetic treatment which targets the proteins in viruses and
bacteria, to render the virus or bacteria unable to infect other cells”. Given that the
product is also punted as, inter alia, “… a remarkable treatment for patients with
HIV”, the Directorate is satisfied that the material constitutes advertising within the
parameters of the Code.
While perhaps true that the respondent’s website is hosted outside of South
Africa, the respondent is, according to the correspondence received from its
representative, a South African company, and clearly aims to have, inter alia,
South Africans purchase and use its treatment.
Given the above, the Directorate is satisfied that the ASA has jurisdiction over the
matter.
Undertaking offered
The ASA has a long standing principle which holds that where an advertiser
provides an unequivocal undertaking to withdraw or amend its advertising in a
manner that addresses the concerns raised, the undertaking can be accepted
without considering the merits of the matter.
In its initial response, as well as subsequent correspondence, the respondent
indicated that it has suspended the site for review to ensure compliance and to
avoid any misunderstanding. Its final correspondence submitted towards the end of
April 2011 again emphasised that “… the text which was the subject of TAC’s
complaint was changed in January …”. Attempts to access the website during this
investigation were unsuccessful.
Given this, it appears that the respondent has amended its advertising with the
aim of addressing the concerns raised by the complainant. The Directorate is
therefore satisfied that this can be accepted as an undertaking to address the
concerns, which negates the need for considering the merits of the matter.
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concerns, which negates the need for considering the merits of the matter.
This undertaking is therefore accepted on condition that the advertising at issue is
amended within the parameters and requirements of the Code.
For the respondent’s guidance, the Directorate expressly draws attention to the
requirements of the Clauses identified by the complainant, in terms of which, the
respondent should ensure that it holds unequivocal, product specific substantiation
for any efficacy claims made. Similarly, the provisions of Appendix F are crucial,
given the respondent’s references to HIV and AIDS. Insofar as testimonials are
concerned, the Directorate has held on more than one occasion that when a
testimonial creates the expectation of “if worked for them, it will work for you”,
such claims require substantiation in relation to the respondent’s actual product
(refer Organo Slim / A Blom / 16330 (16 November 2010) and Herbex Weight Loss
/ HA Steinman / 12944 (14 July 2009) for examples). In addition, the principle
established is that the Directorate does not accept testimonials as proof of general
efficacy claims.
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